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Abstract---This research paper, titled “The concept of matrimonial
property: conditions and regulations” aims at identifying the definition
of matrimonial property, and the stance of Shariah on it, and
illustrating its terms and conditions. The significance of the paper lies
in its investigation of an issue that preoccupies the public in Islamic
communities, that is the issue of matrimonial property and the
entitlement of either spouse to such property which they both shared
in accruing. The study shall draw on an inductive analytical
approach, which is based on gathering facts, and comparing and
analyzing them, to produce correct scientific results.
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Introduction

Shared money between spouses is one of the new jurisprudential issues that were
not addressed by previous jurists, and it is not classified among the financial
rights arising out of the marriage contract. Rather, it is a financial right that some
contemporary jurists deem entitled to one of the spouses when divorce or death
occurs. This financial right is recognized in Malaysian law and is enforced by
courts. That results in the need to identify the juristic ruling on this issue, the
legal classification of it, and the evidence sustaining it Islamic Shariah. The issue
of sharing property between spouses has witnessed a broad jurisprudential
controversy, as many jurists have reservations about it, and they assert that it
contravenes what the Shariah has dictated, regarding an independent financial
responsibility for both spouses. Yet, some jurists deem its permissibility as long
as it is sustained through the consent of both parties (husband and wife) (Cusack
& Wolfe, 2007; Friedman, 1982).
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And though this case is absent in most of the laws of Islamic countries, the laws
of some countries have passed legislation that allow the division of property that
the spouses accrue after marriage, such as the Moroccan law (Family Code,
Article 49), the Malaysian Law (https://www.researchgate.net), and the Tunisian
Law (http://maitreimennasri.over-blog.com/article).

Financial rights resulting from the marriage contract

Islam has established certain rights for the wife over her husband (Ibn Jazzi al-
Kalbi, 1431 AH), and these rights are of two types; financial rights and non-
financial rights.

Matrimonial financial rights are classified into three categories

e Rights effected by the marriage contract, such as Mahr (dowry) and
maintenance, knowing that the wife gets entitled to the whole amount of the
Mahr after consummation of marriage or if either of the spouses dies even if
before consummation (Al-Khurashi Al-Maliki, 2/54), since Almighty Allah
says, “But if you want to replace one wife with another and you have given
one of them a great amount [in gifts], do not take [back] from it anything.
Would you take it in injustice and manifest sin?” (An-Nisa’ 20). Besides, if a
wife is divorced before consummation and after allocating a Mahr for her,
she becomes entitled to a half of its amount, since Almighty Allah says,
“And if you divorce them before you have touched them and you have
already specified for them an obligation, then |[give] half of what you
specified - unless they forego the right or the one in whose hand is the
marriage contract foregoes it. And to forego it is nearer to righteousness.
And do not forget graciousness between you. Indeed Allah, of whatever you
do, is Seeing.” (Al-Bagarah 237) Still, if she is divorced after consummation
and before allocating a Mahr, then she is entitled to a Mahr equal to that
customarily assigned for her peers, as Almighty Allah says, “So for whatever
you enjoy [of marriage] from them, give them their due compensation as an
obligation (Gonzalez & Viitanen, 2009; Weiss, 1997). And there is no blame
upon you for what you mutually agree to beyond the obligation. Indeed,
Allah is ever Knowing and Wise.” (An-Nisa’ 24) In this regard, the Prophet
(peace be upon him) urged the husbands to spend on their wives saying,
“'When someone spends on his family seeking his reward for it from Allah,
it is counted as a charity from him." (Al-Albani & al-Din, 2002). The
husband’s providing for his wife is a Shariah-dictated obligation according
to scholarly agreement, and as per the husband’s financial ability (Al-
Luhaimid, 9/283), because Almighty Allah says, “Let a man of wealth spend
from his wealth” (At-Talaq 7). It is also obligatory for the husband to provide
clothing for his wife, for the Prophet (peace be upon him) said, “and you
shall provide for them and fairly clothe them.” (Abu Dawud, 2009). So,
providing for the wife is binding for a husband except in case of the wife’s
insubordination (Islamic Figh Academy, Resolution No. 144). Likewise,
Shariah dictates financial rights for the wife after the divorce. If divorce be
revocable, then the divorcee is treated as a wife in terms of financial rights,
because Almighty Allah says, “O Prophet, when you [Muslims] divorce
women, divorce them for [the commencement of] their waiting period and
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keep count of the waiting period, and fear Allah, your Lord. Do not turn
them out of their [husbands'] houses, nor should they [themselves| leave
[during that period] unless they are committing a clear immorality. And
those are the limits [set by] Allah. And whoever transgresses the limits of
Allah has certainly wronged himself. You know not; perhaps Allah will bring
about after that a [different] matter.” (At-Talaq 1) Yet, if divorce is
irrevocable, then the divorcee is entitled to alimony until she gives birth (in
case she be pregnant), and if she is not pregnant, then there is no
maintenance for her, because the marriage contract between them has been
dissolved. In this case, she has the right to Mut’ah (post-divorce gift) if she
is divorced before consummation, because Allah Almighty says, “But give
them [a gift of] compensation - the wealthy according to his capability and
the poor according to his capability” (Al-Baqarah 266). The default rule
regarding what the spouses stipulate in the marriage contract is that it is a
valid condition that must be fulfilled, as long as it does not turn permissible
things forbidden or forbidden things permissible, for the Prophet (peace be
upon him) said, “The most deserving of conditions is that through which
you have sexual intercourse permissible for you [marriage contract].” (Al-
Albani & al-Din, 2002). The Prophet (peace be upon him) also said,
“Whoever stipulates a condition that is not [approved] in the Book of Allah,
then it is invalid” (Al-Albani & al-Din, 2002).

Rights effected by the death of either spouse, namely inheritance. A
husband is entitled to a shared in the inheritance of his deceased wife and
the wife is likewise entitled to a share in her deceased husband’s
inheritance as long as the demise of the spouse occurs when the spouses
are united by a valid marriage contract (Az-Zayla‘, 1313 AH), since Almighty
Allah says, “And for the wives is one fourth if you leave no child. But if you
leave a child, then for them is an eighth of what you leave, after any bequest
you [may have] made or debt.” (An-Nisa’ 12).

Rights effected by other financial relations, including buying, selling, etc. To
this type of rights, the rulings governing such relations between other than
the spouses apply (Kuwaiti Figh Encyclopedia 1427 AH). So, a wife is
entitled to her own wealth, and she has the right to own and to dispose of
her own property, while the husband has no authority over her property.
(Islamic Figh Academy, Resolution 144). The marriage contract does not
affect the independent financial liability of each of the spouses, nor does it
lend the husband any authority over his wife's property as long as she is a
mature adult (Ibn Al-Mundhir, 1408 AH). Likewise, it does not give the wife
the right to share her husband’s property, and she is only entitled to what
the Shariah stipulates for her of maintenance and other expenses in the
event of marriage, mut‘ah in the event of divorce, and inheritance in the
event of the death of the husband. The spouses must agree on common
financial issues, so that their financial disputes do not negatively impact
their marital life. Hence, the husband must protect the rights of his wife, for
the Prophet (peace be upon him) said, “I declare inviolable the rights of two
vulnerable [types of people]; the orphans and women”. Besides, the financial
relations between the spouses must be documented because Almighty Allah
says, “O you who have believed, when you contract a debt for a specified
term, write it down.” (Al-Bagarah 282) (Siraji & Halim, 2021; Ahmed et al.,
2021). In this regard, the wife is required to provide sufficient evidence
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sustaining her claims. Yet, if the marital relationship ends while spouses
have financial relations and their shares are not identified, then due judicial
procedures based on evidence and oaths are necessary (Kuwaiti Figh
Encyclopedia, 1427 AH). As for splitting or dividing property into fixed
shares in case of the death of a spouse or of divorce, it does not comply with
the rulings of the Shariah, as it spoils the marital relationship. The
Egyptian Dar Al-Ifta’ rejected such splitting or division, affirming that this
idea is imported from the West and that it views the marital relationship as
a permanent relationship that ends onlyindeath.
(https:/ /www.daralifta.org/AR/ViewFatwa.aspx?ID=12365&LanglD=1)

The concept of matrimonial property (Malaysian family law 2006)

Matrimonial property is the property accrued after commencing the marital life
and as a result of the two spouses’ contribution. This property is to be divided
according to the shares of contribution to its accrual. As for the property accrued
before contracting marriage, it falls within the independent financial estate of
each spouse. Scholars almost agree that all the works carried out by the wife are
considered as part of her domestic duties, and that she is not entitled to
compensation for such works (Gede Budasi & Wayan Suryasa, 2021; Nasution,
2016).

Definition of matrimonial property in Malaysian family law

The family laws in Malaysian states mention close definitions of matrimonial
property, indicating that matrimonial property is a property acquired by the
spouses during the span of their marriage. (Malaysian Family Law 2006). It is also
defined as the property acquired by the spouses during their marital period.”
(Islamic Family Law, State of Negeri Sembilan, 2003). According to these
definitions, the division of property is according to the respective contributive
shares of the spouses in accruing it (decision of the Fatwa Council in the state of
Perlis).

Some contemporary scholars deem it permissible to split matrimonial property
between the two spouses, and they quote the following as evidence:

e Tradition or customary practice, based on the Prophetic hadith that reads,
“Whatever the Muslims deem good is good before Allah.” (Ibn Raslan 2016).
This is also derived from the customary practices among the Malay people.
So, if the husband dies or divorces his wife, the money earned during the
marriage should be divided according to the respective contribution to
accrual of it. Legists accept the division of this property as established in
the Islamic Family Law. Besides, the Shariah courts decided to implement
it.

e Division of matrimonial property between the spouses is among public
interests, since it is to the benefit of the wife and a form of sustaining her
after divorce or death of the husband.


https://www.daralifta.org/AR/ViewFatwa.aspx?ID=12365&LangID=1

2207
Regulations for matrimonial property

Matrimonial property is like a common property between any two parties who
mutually agree to engage in trade on condition that profit be divided between
them in fixed shares. Therefore, the regulations pertaining to matrimonial
property are the same as those governing any type of financial relationships
between any two other persons. They include the following:

It is permissible for any spouse to claim their share in matrimonial property
during marriage or after its termination, based on the respective share of their
contribution to its accrual (El Saadawi, 1982; Majzub & Mansor, 2012).
Determining such shares falls within the discretion of the judge. (Decision of
Muslim Scholars Association at the Kelantan State Council of Religious Affairs
2002) This came during the discussion about the fatwa regarding the demand for
money shared between spouses by the heirs of the deceased wife, in which it was
stated that:

e Claiming matrimonial property by a living spouse is permissible, whether
the claim is due to separation by divorce or death.

¢ Claiming matrimonial property by the heirs is permissible, whether the
claim is due to separation by divorce or death.

e Identifying the amount of financial right is pendent on the legal court’s
decision.

The Islamic Figh Council has permitted the spouses to split their money between
themselves, especially in the case of cooperation in accruing and augmenting it,
and in case the spouses agree. However, it is not permissible to impose that
splitting on them (Islamic Figh Council, Resolution 22). This was also indicated in
the decision of the Fatwa Council in the state of Selangor, regarding the
matrimonial property by the two spouses (Frémeaux & Leturcq, 2018; Yeates,
1999). The decision permitted the division of the matrimonial property before the
distribution of inheritance shares and after settlement of the debts of the
deceased. Such division is based on the amount of the contribution of both
spouses, and such property is divided by the court (http://www.e-fatwa.gov.my).

Based on the foregoing, it becomes evident that fatwa councils in Malaysia have
permitted this financial right, if its conditions are met. A royal order was issued to
that effect, and it was recognized by Shariah courts and implemented in many
cases. Besides, Islamic Family Law does not identify a specific share for each
spouse when dividing matrimonial property, but it is left to the discretion of the
court. Each spouse is allowed to claim their right to matrimonial property, after
the divorce or the death of either of them, or when the husband applies for a
second marriage. Then, such property is divided according to the share of each of
the spouses in the jointly owned property (http://www.e-fatwa.gov.my).

The impact of marriage contract termination on matrimonial property
The marriage contract ends when one of the following takes place: death, divorce,

separation, li‘an (Mutual Repudiation), zihar (A husband repudiating his wife by
foreswearing any marital relations with her, declaring her to be “like the back of
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his mother”), annulment (of marriage contract), apostasy, etc. In each of these
cases, there are rules, boundaries, and legal etiquette, which everyone must
adhere to. Yet, none of these marriage termination modes affect the matrimonial
property. The Islamic Figh Council issued a decision regulating the financial
liability between the spouses, stating that “If the wife actually contributes through
her money, or through her work in owning a (matrimonial) house, a real estate or
a business, then she has the right to share ownership of that house or project in
proportion to the money that she has contributed" (Islamic Figh Council,
Resolution 144). Besides, each of the spouses has an independent financial
responsibility, and the right to dispose of what he/she owns of money and rights.
Likewise, what each of the spouses possesses as a result of the marriage contract
or outside of it is considered private property of its owner, and it passes from the
owner, after demise, to the due heirs. If the marital relationship ends and this
causes harm to the woman, then she has the right to resort to the judiciary to
claim compensation for the damage incurred upon her through a divorce. (Islamic
Figh Council, Resolution 722) (Pole et al., 2004; Espinosa & Evans, 2008).

Conclusion
Among the key findings reached in this research paper are the following:

e That the issue of the matrimonial property was not introduced among the
topics covered in Islamic jurisprudence, nor did the jurists deal with it in
the past by way of illustration or explanation.

e The Malaysian legal judiciary’s acceptance of dividing the matrimonial
property between the spouses relied for evidence on customary practice and
interest.

e Islam cares for women's interests, raises their status, preserves their
dignity, and sustains their rights.

e The claim for the matrimonial property is made through the judiciary after
establishing respective evidence or documentation that proves the
contribution of one of the spouses to such property (Karjono et al., 2017;
Woang, 2021).

e This matrimonial property is divided according to the decision of the court
and as per the amount of contribution to it by each of the spouses.

References

Abu Dawud, S. (2009). Sunan Abi Dawud (al-Arna'ut Shu ‘aib & Muhammad
Kamil Qurrah Balali Eds. Vol. 1-7). Beirut: Dar al-Risalah al-‘Alamiyyah.

Ahmed, A. R. M., Zaghloul, S. G. G., & Bakar, M. A. (2021). Matrimonial property
disputes: Rules and effects. Linguistics and Culture Review, 5(S4), 2154-2160.
https://doi.org/10.21744 /lingcure.vSnS4.1915

Al-Albani, A. A. A. R., & al-Din, M. N. (2002). Mukhtasar sahih al-Bukhariyy. Al-
Riyad: Maktabat Al-Ma’arif.

Al-Hakim, Abu Abdullah. Al-Mustadrak ‘Ala al-Sahihain. Ed. Mustafa Abdel Qader
‘Atta. 1. Beirut: Dar Al-Kutub Al-‘Imiyyah,1990.

Al-Khurashi Al-Maliki, Muhammad ibn ‘Abdullah, Sharh Mukhtasar Khalil. Beirut:
Dar Al-Fikr.


https://doi.org/10.21744/lingcure.v5nS4.1915

2209

Al-Lahim, Abd Al-Karim ibn Muhammad. Al-Mutli‘ ‘Ala Daqd’id Zad Al-Mustagni®.
1. Riyadh: Dar Kunuz Ishbiliyyah, 2010.

Al-Luhaymid, Suleiman Muhammad, Sharh Minhaj Al-Salikin wa Tawdih Al-Figh
Fi al-Din. Al-Shamilah Adh-Dhahabiyya.

Al-Shanqiti, Muhammad ibn Muhammad Al-Mukhtar, Sharh Zad Al-Mustaqni’,
Audio Lessons, Islamic Network Website.

Al-Zayla‘, Uthman ibn ‘Ali Al-Hanafi. Tabyin Al-Haqa'iq Sharh Kanz Ad-Daqa’iq.
1. Cairo: Al-Matba‘ah al-Kubra al-Amiriyah, 1313 AH.

Cusack, B. P., & Wolfe, K. H. (2007). When gene marriages don’t work out: divorce
by subfunctionalization. Trends in genetics, 23(6), 270-272.
https://doi.org/10.1016/1.tig.2007.03.010

El Saadawi, N. (1982, January). Woman and Islam. In Women's studies
international  forum (Vol. S, No. 2, PP- 193-206). Pergamon.
https://doi.org/10.1016/0277-5395(82)90027-9

Espinosa, J., & Evans, W. N. (2008). Heightened mortality after the death of a
spouse: Marriage protection or marriage selection?. Journal of health
economics, 27(5), 1326-1342. https://doi.org/10.1016/j.jhealeco.2008.04.001

Frémeaux, N., & Leturcq, M. (2018). Prenuptial agreements and matrimonial
property regimes in France, 1855-2010. Explorations in Economic History, 68,
132-142. https://doi.org/10.1016/j.eeh.2017.10.004

Friedman, H. J. (1982). The challenge of divorce to adequate fathering: The
peripheral father in marriage and divorce. Psychiatric Clinics of North
America, 5(3), 565-580. https://doi.org/10.1016/S0193-953X(18)30859-1

Gede Budasi, I. & Wayan Suryasa, [. (2021). The cultural view of North Bali
community towards Ngidih marriage reflected from its lexicons. Journal of
Language and Linguistic Studies, 17(3), 1484-1497

Gonzalez, L., & Viitanen, T. K. (2009). The effect of divorce laws on divorce rates
in Europe. European Economic Review, 53(2), 127-138.
https://doi.org/10.1016/j.euroecorev.2008.05.005

Ibn Al-Mundhir, Abt Bakr Muhammad ibn Ibrahim. Al-Igna‘ Ed. Dr. Abdullah
ibn Abdul Aziz Al-Jabreen. 1.1408 AH.

Ibn Jazzi Al-Kalbi, Muhammad ibn Ahmed ibn Muhammad. The laws of
Jurisprudence.

Ibn Majah, Abu ‘Abdullah Muhammad ibn Yazid Al-Qazwini, Sunan Ibn Majah.
Ed. Muhammad Fu'ad Abd Al-Baqi. Dar Ihya' al-Kutub al-utub al-‘Arabiyah,
Faisal Issa Al-Babi al-Halabi.

Ibn Raslan, Shihab Ad-Din Ahmad Ibn Husayn Ash-Shafi‘a, Sharh Sunan Abi
Dawud. Ed. a group of researchers. 1. Fayoum, Dar al-Falah, 2016.

Karjono, M., Bakta, I. M., Karmaya, [. N. M., Pradnyaparamita, D., &
Murtiananingsih, .-. (2017). Force, support, and endorsing factors of early
marriage in adolescent Sasak (Sasak Ethnic) in Central Lombok. International
Research Journal of Engineering, IT & Scientific Research, 3(2), 171-178.
Retrieved from https://sloap.org/journals/index.php/irjeis/article/view/ 545

Ma‘arif li al-Nashr wa al-Tawzi‘, 2002.

Majzub, R. M., & Mansor, S. (2012). Perception and adjustment of adolescents
towards divorce. Procedia-Social and Behavioral Sciences, 46, 3530-3534.
https://doi.org/10.1016/j.sbspro.2012.06.099

Nasution, S. N. (2016). Feminism study on marginalized women in the effort of
empowerment. International Journal of Linguistics, Literature and Culture, 2(3),


https://doi.org/10.1016/j.tig.2007.03.010
https://doi.org/10.1016/0277-5395(82)90027-9
https://doi.org/10.1016/j.jhealeco.2008.04.001
https://doi.org/10.1016/j.eeh.2017.10.004
https://doi.org/10.1016/S0193-953X(18)30859-1
https://doi.org/10.1016/j.euroecorev.2008.05.005
https://sloap.org/journals/index.php/irjeis/article/view/545
https://doi.org/10.1016/j.sbspro.2012.06.099

2210

144-150. Retrieved from
https://sloap.org/journals/index.php/ijllc/article /view/ 126

Pole, M., Crowther, J. H., & Schell, J. (2004). Body dissatisfaction in married
women: The role of spousal influence and marital communication
patterns. Body image, 1(3), 267-278.
https://doi.org/10.1016/j.bodyim.2004.06.001

Sahid, Mualimin Mochammad. "Shar‘iyat al-Mal al-Mushtarak bain al-Zawjain fi

al-Figh allslam1 wa al-Qantn al-Malizi." Malaysian Journal of Syariah and
Law 4 (2016).

Siraji, A. H. A. S., & Halim, M. M. A. (2021). Matrimonial property: Concept and
ruling. Linguistics and Culture Review, 5(S4), 2139-2145.

https://doi.org/10.21744 /lingcure.vonS4.1912

Weiss, Y. (1997). The formation and dissolution of families: Why marry? Who
marries whom? And what happens upon divorce. Handbook of population and
family economics, 1, 81-123. https://doi.org/10.1016/S1574-003X(97)80020-
7

Woang, J. P. (2021). Translation activities on oral translation and written
translation. Applied Translation, 15(1), 28-38. Retrieved from
https://appliedtranslation.nyc/index.php/journal/article /view/ 1402

Yeates, N. (1999, November). Gender, familism and housing: matrimonial property
rights in Ireland. In Women's studies international forum (Vol. 22, No. 6, pp.
607-618). Pergamon. https://doi.org/10.1016/S0277-5395(99)00071-0


https://sloap.org/journals/index.php/ijllc/article/view/126
https://doi.org/10.1016/j.bodyim.2004.06.001
https://doi.org/10.21744/lingcure.v5nS4.1912
https://doi.org/10.1016/S1574-003X(97)80020-7
https://doi.org/10.1016/S1574-003X(97)80020-7
https://appliedtranslation.nyc/index.php/journal/article/view/1402
https://doi.org/10.1016/S0277-5395(99)00071-0

